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STATE OF NORTH CAROLINA   IN THE GENERAL COURT OF JUSTICE 
        SUPERIOR COURT DIVISION 
ORANGE COUNTY              22CVS000463-670 
 
US RIGHT TO KNOW, 
 Plaintiff, 
 
 v.        REFEREE’S REPORT 
 
THE UNIVERSITY OF NORTH 
CAROLINA AT CHAPEL HILL, 
 Defendant. 
 
 I, Hon. Robert Neal Hunter, Jr., pursuant to Rule 53(g) of the North Carolina Rules of 
Civil Procedure, report upon the matters submitted to me by order of reference as follows:  
 

Facts and Procedural History 
 
1. Plaintiff, U.S. Right to Know (hereinafter “USRTK”), is an investigative public interest 

research entity that promotes transparency for public health and has been investigating 
the origins of COVID-19 and the virus that causes it.  

2. Between July 2, 2020, and October 8, 2021, USRTK submitted a series of public records 
requests1 to Defendant, The University of North Carolina at Chapel Hill (hereinafter 
“UNC”), regarding Dr. Ralph Baric and his connections with the Wuhan Institute of 
Virology.  

3. In response to the public records requests, UNC produced over 130,000 pages of 
responsive documents it deemed subject to public disclosure under the Public Records 
Act, N.C. Gen. Stat. § 132-1, et seq. UNC also withheld approximately 5,124 documents 
(not pages) pursuant to various exceptions, of which UNC claims 4,456 are protected by 
the university research exemption in N.C. Gen. Stat. § 116-43.17.  

4. On April 18, 2022, USRTK filed its Complaint2 pursuant to N.C. Gen. Stat. § 132-1, et 
seq. and alleged it believed UNC was interpreting the university research exemption in an 
overly broad manner. USRTK also sought relief of an in camera review to determine 
which records were protected by the university research exemption.  

5. UNC filed its Answer3 on March 13, 2023. UNC also filed a motion for judgment on the 
pleadings4 on July 21, 2023.  

6. On December 8, 2023, Judge Alyson Adams Grine issued an order5 appointing the 
undersigned referee to review the records and determine whether each record is exempt 

 
1 The public records requests were sent on the following dates: July 2, 2020; July 30, 2020; November 26, 2020; 
January 26, 2021; February 17, 2021; February 19, 2021; and October 8, 2021. The requests are attached as Exhibit 
A to Plaintiff’s Complaint on file. 
2 Plaintiff’s Complaint on file..  
3 Defendant’s Answer on file. 
4 Defendant’s Motion for Judgment on the Pleadings on file 
5 Order Appointing Referee filed on December 11, 2023. 
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from disclosure under the Public Records Act. The parties subsequently submitted two 
sets of memoranda at the referee’s request detailing each party’s interpretation of the 
exemption in N.C. Gen. Stat. § 116-43.17.  
 

Legal Contentions 
 

7. In 2014, the General Assembly enacted N.C. Gen. Stat. § 116-43.17, which states: 
“research data, records, or information of a proprietary nature, produced or collected by 
or for state institutions of higher learning in the conduct of commercial, scientific, or 
technical research where the data, records, or information has not been patented, 
published, or copyrighted are not public records.” N.C. Gen. Stat. § 116-43.17.  

8. In the first set of memoranda6, the parties detailed their positions regarding whether the 
modifier “of a proprietary nature” should apply only to the word “information,” or should 
also apply to the words “data” and “records.” Additionally, the parties included 
arguments regarding whether the word “research” modifies all three types of records or 
only “data.”  

9. USRTK, arguing for the narrowest interpretation of the statute, claims (1) “of a 
proprietary nature” applies to data, records, and information; and (2) “research” modifies 
data, records, and information.  

10. UNC likewise acknowledges that the term “research” should modify data, records, and 
information. However, it is UNC’s position that “of a proprietary nature” only applies to 
research information, with research data and research records being protected regardless 
of whether they are of a proprietary nature. 

11. Both parties requested the referee not provide the court with his view of the law but 
instead classify the documents, leaving the statutory interpretation question for the trial 
judge.  

12. In the second set of memoranda7, the parties argued their positions on how the term 
“proprietary” should be defined.  

13. USRTK’s view is that “proprietary” in this context is equivalent to a trade secret. Trade 
secrets are defined by North Carolina statute as:  

business or technical information, including but not limited to a 
formula, pattern, program, device, compilation of information, 
method, technique, or process that (a) derives independent actual 
or potential commercial value from not being generally known or 
readily ascertainable through independent development or reverse 
engineering by persons who can obtain economic value from its 
disclosure or use; and (b) is the subject of efforts that are 
reasonable under the circumstances to maintain its secrecy.  

N.C. Gen. Stat. § 66-152(3).  
 

 
6 Exhibit A, Plaintiff’s Memorandum to the Referee; Exhibit B, Defendant’s Memorandum of Law for Referee.  
7 Exhibit C, Plaintiff’s Memorandum to the Referee on the Term “Proprietary”; Exhibit D, Second Memorandum of 
Law for Referee (Defendant’s Second Memo). 
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14. Thus, under USRTK’s definition, only research data, research records, or research 
information that meets the definition of a trade secret are protected from disclosure under 
N.C. Gen. Stat. § 116-43.17.  

15. The definitions of “proprietary” offered by UNC are broader, and include “ownership 
interest[s], whether characterized as property, protectable, or an exclusive right.” UNC 
specifically argues (1) copyrights which have not been registered fall within this 
definition of “proprietary,” and (2) copyright protection attaches to the records at issue, 
making them protected from disclosure. 

16. In determining whether each document at issue falls within the research exemption found 
in N.C. Gen. Stat. § 116-43.17, I have compiled two lists, one applying USRTK’s 
definition of “proprietary,” and the other applying UNC’s definition. Each list notes 
which documents are protected or required to be disclosed under the applicable 
definition. The application of two separate definitions is based on the understanding that 
it is the judge, not the referee, who shall ultimately determine what definition of 
“proprietary” applies in this case.  

17. I received a disk drive containing the privilege log and documents for review. Upon 
receipt of the documents, I and my assistants printed out the privilege log and began 
characterizing each document as described above. Each document was considered as a 
whole except with respect to determining what, if anything, should be redacted. My 
decision with respect to each document is noted using an identifying number, based on 
the following categories:  

1. Required disclosure under USRTK’s definition. 
2. Required disclosure under UNC’s definition.  
3. No disclosure under USRTK’s definition.  
4. No disclosure under UNC’s definition.  
5. Required disclosure with redactions under  

USRTK’s definition.  
6. Required disclosure with redactions under  

UNC’s definition.  
18. To illustrate the application of the above definitions, consider the following examples:  

a. A document consisting of only blank pages contains no proprietary information 
under either party’s definition, thus the document is assigned a 1 using USRTK’s 
definition and a 2 using UNC’s definition.  

b. A blank form or application from a third party that has not been filled out contains 
no proprietary information and is assigned a 1 using USRTK’s definition and a 2 
using UNC’s definition.  

c. A document containing material that UNC has promised to keep confidential 
pursuant to a subcontractor agreement is assigned a 3 using USRTK’s definition 
and a 4 using UNC’s definition.  

d. Copyrighted material, such as a published article, is excluded from the university 
research exemption, thus these documents are assigned a 1 using USRTK’s 
definition and a 2 using UNC’s definition.  

e. A document such as an email chain that contains some information which could 
be considered a trade secret, but other information that does not constitute a trade 
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secret, is assigned a 5 using USRTK’s definition, requiring some redactions, and a 
4 using UNC’s definition.  

19. My findings as to the numerical characterization of each document are summarized 
below:  

 
20. Should the court adopt Plaintiff’s definition, documents marked as category 5 may need 

further redactions because parts of the document may contain proprietary information and 
other parts may not.  
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1 129 23 23 87 262
2 0 0 0 1 1
3 927 179 0 477 1583
4 0 0 0 0 0
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6 0 0 0 0 0

TOTAL 2028 831 199 1479
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6 0 0 0 0 0
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