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In The California Court of Appeal 

First Appellate District 

Division One 
___________________________ 

Dewayne Lee Johnson, 
Plaintiff and Respondent/Cross-Appellant, 

v. 
Monsanto Company 

Defendant and Appellant/Cross-Respondent 
_____________________________ 

APPEAL FROM THE SUPERIOR COURT OF THE STATE 
OF CALIFORNIA, COUNTY OF SAN FRANCISCO 

HONORABLE SUZANNE R. BOLANOS 
________________________________ 

Respondent/Cross-Appellant’s Motion for Judicial Notice 
_______________________________ 

Attorneys for Respondent/Cross-Appellant Dewayne Lee Johnson 

 

Michael J. Miller (Pro 
Hac Vice) 
Curtis G. Hoke (SBN 
282465) 
Jeffrey A. Travers (Pro 
Hac Vice) 
THE MILLER FIRM, LLC 
108 Railroad Avenue 
Orange, VA 22960 
Tel: (540) 672-4224 
Fax: (540) 672-3055 
choke@millerfirmllc.co
m  

 

R. Brent Wisner, Esq. (SBN: 276023) 
Pedram Esfandiary (SBN: 312569) 
Baum, Hedlund, Aristei & Goldman, 
P.C. 
10940 Wilshire Blvd. 17th Floor 
Los Angeles, CA 90025 
Telephone:  (310) 207-3233 
Facsimile:  (310) 820-7444  
rbwisner@baumhedlund.com  
 
Mark E. Burton, Esq. (SBN 178400) 
Audet & Partners. LLP 
711 Van Ness Avenue, Suite 500 
San Francisco, CA 94102 
Telephone: 415-568-2555 
Facsimile: 415-568-2556 
mburton@audetlaw.com 
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In The California Court of Appeal 
First Appellate District, Division One 

___________________________ 
Dewayne Lee Johnson, 

Plaintiff and Respondent/Cross-Appellant, 

v. 

Monsanto Company 

Defendant and Appellant/Cross-Respondent 
_____________________________ 

MOTION FOR JUDICIAL NOTICE 
________________________________ 

Pursuant to Rules 8.252, 8.54 of the California Rules of Court, and 

Evidence Code Sections 452 (d), 459, Dewayne Johnson  moves for judicial 

notice of Judge Winifred Smith’s July 26, 2019 Amended Order (1) 

Denying Motions of Defendant for JNOV and (2) Conditionally Granting 

Motions of Defendant for New Trial, issued in Pilliod, et al. v. Monsanto, 

Case No. RG17-862702 (Super. Ct. Alameda).  This Order occurred after 

the trial in Johnson v. Monsanto and therefore no request for judicial notice 

was filed in the trial court.  

Pursuant to Section 452(d), judicial notice may be taken of the 

records of any court of this state.   Reviewing courts may take judicial notice 

of the superior court decisions in related cases.   Gerawan Farming, Inc. v. 

Lyons (2000) 24 Cal.4th 468, 483, fn. 3.    

This opinion is relevant to the instant appeal for the following 

reasons:  

1) The opinion is based on a similar set of facts presented to a jury 

with respect to Monsanto’s conduct in its marketing of Roundup® which 

resulted in Plaintiffs developing NHL. 
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2) The jury in Pilliod found that Roundup causes NHL and that 

punitive damages were warranted based on substantially similar evidence 

presented at the Johnson trial and Judge Smith affirmed these findings.  See 

e.g., Exhibit A, p. 17 (Attacks on IARC, Parry Report, and Ghostwriting).  

Where three juries who have reviewed the evidence of Monsanto’s conduct 

unanimously agree that Roundup causes NHL and that Monsanto’s conduct 

was reprehensible, there is little support for Monsanto’s continued argument 

that the Johnson jury was irrational and that the Johnson verdict occurred 

only because “virtually everything in th[e] trial went wrong.” ARB-XRB 

20. 

3) Judge Smith allowed Monsanto to submit to the jury hundreds of 

pages of documents from the evaluations of U.S. and foreign regulatory 

agencies in addition to Monsanto’s repeated references to these agencies 

during testimony (the latter was permitted in Johnson).  Ex. A at pp. 7-8.  

The admission of regulatory documents in Pilliod had no effect on the jury’s 

verdict; this is probative of the fact that the admission of the same 

documents in Johnson would not have altered the verdict of the Johnson 

jury.  

4) Judge Smith was able to consider the applicability of Johnson & 

Johnson Talcum Powder Cases (July 9, 2019, B286283) ___ Cal.App.5th 

___ [2019 WL 3001626, at pp. *25-*27].  Judge Smith determined that the 

opinion did not preclude punitive damages in the Roundup cases due to the 

starkly different conduct between Monsanto and Johnson & Johnson.  Ex. 

A at18-21. 

5) Whereas Judge Bolanos did not engage in an analysis of the 

reprehensibility of Monsanto’s conduct with respect to the constitutionality 

of the punitive damages award, Judge Smith did.  Judge Smith considered 
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that the appropriate ratio of punitive damages to compensatory damages was 

4:1 even with substantial non-economic damages.  Ex. A. at 21-25.  Johnson 

contends that this ratio is still too low, particularly in his case where he 

attempted to contact Monsanto directly to enquire about the potential effects 

of Roundup on his health and was more economically vulnerable due to the 

fact that his job required that he spray Roundup.   

For the aforementioned reasons, Johnson requests that the Court take 

judicial notice of Judge Smith’s Order from Pilliod v. Monsanto.  

Dated:  July 31, 2019  

THE MILLER FIRM, LLC  
  MICHAEL J. MILLER 
  JEFFREY A. TRAVERS 
  CURTIS G. HOKE 
BAUM, HEDULUND, ARISTEI 

& GOLDMAN, P.C. 
  R. BRENT WISNER 
  PEDRAM ESFANDIARY 
AUDET & PARTNERS, LLP 
  MARK E. BURTON 

 
  

Attorneys for Plaintiff and 
Respondent/Cross-Appellant 
DEWAYNE LEE JOHNSON 
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DECLARATION OF JEFFREY TRAVERS 

 I, Jeffrey A Travers, declare as follows: 

 1. I am an attorney licensed to practice law in the Commonwealth 
of Virginia and am an associate in the law firm of The Miller Firm, LLC, 
counsel for Respondent and Cross-Appellant in the appeal now pending 
before this Court.  I have personal knowledge of the facts set forth in this 
declaration and, if called up to do so, could and would competently testify 
as to each of them. 

 2. Attached as Exhibit A is a true and correct copy of Judge 
Winifred Smith’s Amended Order (1) Denying Motions of Defendant for 
JNOV and (2) Conditionally Granting Motions of Defendant for New 
Trial, issued in Pilliod, et al. v. Monsanto, Case No. RG17-862702 (Super. 
Ct. Alameda) 

 

 I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct.  Executed this 31st  day of 
July, 2019 in Orange, VA. 

 

 

                                                                Jeffrey A. Travers 
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A155940 & A156706 

 

In The California Court of Appeal 
First Appellate District, Division One 

___________________________ 
Dewayne Lee Johnson, 

Plaintiff and Respondent/Cross-Appellant, 

v. 

Monsanto Company 

Defendant and Appellant/Cross-Respondent 
_____________________________ 

APPEAL FROM THE SUPERIOR COURT OF THE STATE OF 
CALIFORNIA, COUNTY OF SAN FRANCISCO 

HONORABLE SUZANNE R. BOLANOS 
________________________________ 

[PROPOSED] ORDER 
_______________________________ 

 

FOR GOOD CAUSE SHOWN, the Court grants Mr. Johnson’s 

motion to take judicial notice of the document attached as exhibit A to the 

declaration of Jeffrey Travers.  

 

Dated:________________   ______________________ 
      Presiding Justice 
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PROOF OF SERVICE 

 I am employed in the County of Orange, Commonwealth of 
Virginia.  I am over the age of 18 years and not a party to the within 
action.   My business address is 108 Railroad Avenue, Orange, VA 22960. 

 On July 31 2019, I served the foregoing documents described as 
Motion for Judicial Notice and Proposed Order on all interested parties in 
this action as follows:   

Sandra A. Edwards (State 
Bar No. 154578) 
Joshua W. Malone (State 
Bar No. 301836) 
Farella Braun + Martel LLP 
235 Montgomery Street, 
17th Floor 
San Francisco, CA 94104 
Telephone: (415) 954-4400 
Fax: (415) 954-4480 
sedwards@fbm.com 
jmalone@fbm.com 

K. Lee Marshall (State Bar No. 
277092) 
Bryan Cave Leighton Paisner 
LLP 
Three Embarcadero Center, 7th 
Floor 
San Francisco, California 
94111-4070 
Telephone: 415-675-3400 
Fax: 415-675-3434 

 

David M. Axelrad (bar no. 
75731) 
Jason R. Litt (bar no. 
163743) 
Dean A. Bochner (bar no. 
172133) 
Horvitz & Levy LLP 
3601 West Olive Avenue, 
8th Floor 
Burbank, California 91505-
4681 
(818) 995-0800 • FAX: 
(844) 497-6592 
daxelrad@horvitzlevy.com 
jlitt@horvitzlevy.com 
dbochner@horvitzlevy.com 
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Via the Court’s TrueFiling Electronic Filing System.  

 I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

 Executed on July 31, 2019, at Orange, VA. 

 

           
                                                                        ____________________ 

Jeffrey A. Travers 
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