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Monsanto’s request is pure gamesmanship and should not be countenanced.   Monsanto also 

disregards Cal. Civ. Proc. Code § 1008 in asking the Court to reconsider its March 27th Order and 

fails to cite any new evidence or law that would warrant reconsideration.  Instead of citing new law, 

Monsanto simply cites the wrong law and attempts to rely on non-California authority.  Plaintiffs also 

reiterate their argument that the acts of foreign governments are not judicially noticeable.   

Additionally, these thousands of pages of hearsay documents often written by unknown 

authors are completely untethered to any testimony by a witness in this trial.  If the documents are 

simply admitted, the jury will be sitting in the deliberation room with s of complex scientific analyses 

without an understanding of: 1) who created the reports; 2) the procedures which governed its 

creation; 3) the methodologies that support the conclusions; 4) the context within which the agency is 

commenting upon the existing data; and 5) which product was evaluated, i.e. glyphosate as opposed 

to glyphosate-based formulations (“GBFs”). In short, the entire purpose and value of cross 

examination is circumvented just so that Monsanto can tell the jury in a vacuum that regulators agree 

with its position. Plaintiffs respectfully ask the Court to avoid this undesirable outcome and deny 

Monsanto’s request.   

ARGUMENT 

I. Monsanto’s Request is Untimely. 

 Evidence Code Section 452 is discretionary and the Court may decline judicial notice where 

the proponent fails to comply with Evidence Code Section 453 which requires that the proponent “(a) 

Gives each adverse party sufficient notice of the request, through the pleadings or otherwise, to 

enable such adverse party to prepare to meet the request.” The comments to Section 453 state that 

because the “notice requirement is an important one…the adverse parties should be given ample 

notice so that they will have an opportunity to prepare to oppose the taking of judicial notice and to 

obtain information relevant to the tenor of the matter to be noticed.”  For purposes of trial “it will be 

reasonable to expect the notice to be given at or before the time of the pretrial conference.” Id. 

Monsanto has not provided sufficient notice of their request which encompasses voluminous 

pages filled with reams of hearsay evidence.  Where a party files an untimely request for judicial 

notice and deprives a party the opportunity to properly respond, such request should be denied.  
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CREED-21 v. City of San Diego (2015) 234 Cal. App. 4th 488, 520 (denying request for judicial 

notice filed on morning of hearing date.).  It is proper to deny requests for judicial notice, where the 

proponent denies a party the opportunity to respond to the substance of the noticed material.  

Appellate Courts regularly deny such requests made after briefs are submitted because they deprive a 

party of the ability to address the noticed material. See e.g .City of Oakland v. Hassey, 163 Cal. App. 

4th 1477, 1489, 78 Cal. Rptr. 3d 621, 632 (2008), as modified on denial of reh'g (July 15, 2008), as 

modified (July 17, 2008) (“desirable in the interest of orderly judicial procedure that [request for 

judicial notice] be made well before briefing stage”) 

 Here, Monsanto has waited a week after trial started to request judicial notice of voluminous 

documents and prevented Plaintiffs from being able to adequately prepare to respond to this request.  

Plaintiffs have been deprived of the ability to adequately respond to the substance of these requests 

through the testimony of Dr. Portier and Dr. Jameson.  None of the documents in the request are new 

and there is no excuse for Monsanto’s delay.  It is pure gamesmanship by Monsanto to request 

judicial notice of documents after Dr. Portier testified and the night before Dr. Jameson was to take 

the stand.  Most of the documents contain material that could have been addressed and rebutted by 

Dr. Portier and Dr. Jameson had the Plaintiffs been provided “ample notice” pursuant to Section 453.  

II. Monsanto’s Request Does not Provide Sufficient Information 

 Section 453 also requires that Monsanto “[f]urnishes the court with sufficient information to 

enable it to take judicial notice of the matter.”  Cal. Evid. Code § 453.  Here, Monsanto simply 

identifies the name of most of the documents and does not identify why it is being judicially noticed 

or what portion of the voluminous documents are even subject to judicial notice.  Monsanto is 

requiring the Court to review these voluminous documents to determine which parts if any can be 

properly subject to judicial notice.  This improper request should be denied. 

III. Monsanto’s Renewed Request for Judicial Notice is Procedurally Deficient. 

 Monsanto asks the Court to reconsider its Order on Monsanto’s initial request for judicial 

notice regulatory documents.  However, Monsanto fails to cite any new law, facts or circumstances 

and wholly disregards the procedure set forth in CCCP Section 1008 which provides that: 
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(b) A party who originally made an application for an order which was refused 
in whole or part, or granted conditionally or on terms, may make a subsequent 
application for the same order upon new or different facts, circumstances, or 
law, in which case it shall be shown by affidavit what application was made 
before, when and to what judge, what order or decisions were made, and what 
new or different facts, circumstances, or law are claimed to be shown. For a 
failure to comply with this subdivision, any order made on a subsequent 
application may be revoked or set aside on ex parte motion. 

 

Here, Monsanto provides no new or different facts, circumstances or law which would justify 

reconsideration of the Court’s order.  Their renewed request should be denied. 

IV. All of the Regulatory Documents Contain Multiple Levels of Inadmissible Hearsay  

Monsanto admits that it is seeking to admit these documents for the truth of the matter 

asserted because the stated purpose is to cross-examine Plaintiffs experts with the documents.  This is 

an impermissible use of judicial notice.  California law is clear that courts should not take judicial 

notice of hearsay.  Even reports by government agencies about the risks of certain chemicals cannot 

be judicially noticed for purposes of the truth of the matter asserted.  As the California Supreme 

Court explained: 

Plaintiff asks us to judicially notice a 1994 report of the United States Surgeon 
General, entitled “Preventing Tobacco Use Among Young People,” and a 1994 report 
to the California Department of Health Services entitled “Tobacco Use in 
California”…to the extent plaintiff asks us to notice the truth of matters asserted in 
those documents, and not merely their existence, Reynolds has stated a valid 
objection. While courts may notice official acts and public records, “we do not take 
judicial notice of the truth of all matters stated therein.” … We therefore deny 
plaintiff's first two requests for judicial notice. 
 

Mangini v. R. J. Reynolds Tobacco Co., 7 Cal. 4th (1994) 1057, 1063–64, overruled on other grounds 

by In re Tobacco Cases II, (2007) 41 Cal. 4th 1257.  

Importantly, all of the regulatory documents, EPA or otherwise, contain multiple levels of 

hearsay. For example, it is undisputed that the EPA’s evaluation was based on “information from 

registrants about studies that existed, but had never been submitted to the agency.” Id. at 13.  

Similarly, the European and Australian regulatory authorities, and Health Canada, based their 

analyses on data submitted by multiple registrants of glyphosate (not just Monsanto) and the publicly 

available literature. It is black-letter law that “‘a public employee’s writing, which is based upon 
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information obtained from persons who are not public employees, is generally excluded because the 

‘sources of information’ are not ‘such as to indicate its trustworthiness.’”  As this Court, and other 

California courts have held, underlying research and opinions on which the regulatory conclusions 

are made are not the official acts of the agencies” that can be judicially noticed.   People v. Baeske 

(1976) 58 Cal.App.3d 775, 780–781 (quoting Jefferson, California Evidence Benchbook (1972) 96) 

(emphasis added); People v. Ayers (2005) 125 Cal.App.4th 988, 996 (information from non-public 

employees in officials reports constitutes inadmissible multiple hearsay); Alvarez v. Jacmar Pacific 

Pizza Corp. (2002) 100 Cal.App.4th 1190, 1205 (holding same); In re Shannon C. (1986) 179 

Cal.App.3d 334, 343 (trial court can take judicial notice of record only if the foundation facts of 

1280, unlike here, “are not reasonably subject to dispute.”). The same reasoning applies here. Given 

that none of these agencies conducted laboratory tests on the carcinogenicity of glyphosate (or 

Roundup for that matter), but instead reviewed existing literature and data submitted by the 

manufacturer and available in the open literature, the information contained in the regulatory reports 

is itself inadmissible hearsay and the documents cannot satisfy the Section 1280 exception. 

V. Official Acts of Foreign Governments are not Judicially Noticeable 

 The Foreign Regulatory documents are not subject to judicial notice under California 

Evidence Code Section 452 or any other California law.  “Judicial notice may not be taken of any 

matter unless authorized or required by law.” Cal. Evid. Code § 450.  Section 452 sets forth the 

following very specific categories of government documents that may be judicially notice: 

 Judicial notice may be taken of the following matters to the extent that they are not embraced 

within Section 451: 

(a) The decisional, constitutional, and statutory law of any state of the United States 
and the resolutions and private acts of the Congress of the United States and of the 
Legislature of this state. 
(b) Regulations and legislative enactments issued by or under the authority of the 
United States or any public entity in the United States. 
(c) Official acts of the legislative, executive, and judicial departments of the United 
States and of any state of the United States. 
(d) Records of (1) any court of this state or (2) any court of record of the United States 
or of any state of the United States. 
(e) Rules of court of (1) any court of this state or (2) any court of record of the United 
States or of any state of the United States. 
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(f) The law of an organization of nations and of foreign nations and public entities in 
foreign nations. 

Cal. Evid. Code § 452 (West). 

 While the statute lays out several categories of information that may be noticed from U.S. 

governmental bodies, it does not include official acts of foreign countries.  If the legislature intended 

to include the acts of foreign governments, it surely would have specified that the acts of foreign 

governments may be judicially noticed.  Instead, it provided that only the laws of a foreign country 

may be noticed.    

Realizing that there is no provision allowing for judicial notice of the official acts of foreign 

governments, Monsanto seeks to classify what it calls “official acts” in the United States as “laws” 

when it comes to foreign countries.  However, official acts are not laws, and certainly the legislature 

did not intend to equate those two concepts.  It provided separate sections to distinguish official acts 

from laws in the United States.  Certainly, a scientific opinion by a government employee is not a 

law.  An evaluation regarding the carcinogenicity of glyphosate is not law.  

To the extent that Monsanto argues that a scientific opinion is a law it is Monsanto’s burden 

under the judicial notice statute to provide sufficient information to allow the Court to make that 

determination.  “Judicial notice is not taken of facts which the court cannot know without resort to 

proof.” Berry v. Chaplin (1946) 74 Cal. App. 2d 669, 676.  Monsanto presents no expert testimony 

that the flawed scientific opinions of the foreign countries constitute a law.  Section 454 contemplates 

that judicial notice of foreign laws should be decided based on foreign law experts.  Cal. Evid. Code 

§ 454 (“Where the subject of judicial notice is the law of an organization of nations, a foreign nation, 

or a public entity in a foreign nation and the court resorts to the advice of persons learned in the 

subject matter, such advice, if not received in open court, shall be in writing.”); In re Larkin's Estate, 

(1966) 65 Cal. 2d 60, 75, 416 P.2d 473, 483 (relying upon experts in determining the law of the 

Soviet Union under judicial notice statute and noting “[t]he record in the present case supplies 

extensive evidence of Soviet practice in matters of inheritance involving alien beneficiaries. Most of 

the expert opinions above set forth have referred to Soviet practice as confirming the experts' 

understanding of Soviet written law.”). 
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VI.  Specific Objections to the Documents Monsanto Seeks to Judicially Notice 

 Documents 1-2: 

These documents are hearsay and Monsanto is seeking judicial notice of these documents for 

the truth of the matter asserted.  To the extent these documents are being offered for the truth of any 

scientific findings, they should be offered through a competent witness so that Plaintiff has an 

opportunity cross examine the witness as to the reliability of the documents.  Alternatively, general 

discussion regarding the regulatory findings, if any, can be proffered through experts, thereby allowing 

Plaintiffs to cross-examine the experts regarding the bases of their opinions  The validity of any 

scientific analysis in these documents is beyond the ken of a lay juror and should come in only through 

expert testimony.  Monsanto also fails to establish the reliability of these documents as required under 

Section 1280. Government reports are not automatically admissible under a hearsay exception, the 

proponent must establish its trustworthiness.  See e.g., Jenkins v. Whittaker Corp. (9th Cir. 1986) 785 

F.2d 720, 726 (“the court excluded the opinions and conclusions in both [government] reports” because 

it was “concerned about the competence and trustworthiness of the reports.”).  

Further, these documents are of limited relevance because there is limited data on which the 

EPA relies for its analysis.  Over the last 25 years, hundreds of independent peer-reviewed studies have 

been published demonstrating that glyphosate is genotoxic and carcinogenic.  The EPA specifically 

notes in Exhibit 1 from 1991 that “it should be emphasized, however, that designation of an agent in 

Group E is based on the available evidence at the time of evaluation and should not be interpreted as a 

definitive conclusion that the agent will not be a carcinogen under any circumstances.” at Id. at i.   

Document 3: 

Monsanto does not explain the relevance of these documents.  They appear to be EPA 

assessments of chemicals that are not in Roundup and to which the Pilliods were not exposed.   These 

documents are therefore irrelevant.  These documents are hearsay and Monsanto appears to seek 

judicial notice of these documents for the truth of the matter asserted.  Monsanto offers no hearsay 

exception for these documents and does not explain how it would use these documents except for the 

truth of the matter asserted.  Additionally, there has been no carcinogenicity tests conducted on any 

of the surfactant ingredients in this case, so these documents are not relevant to the issue of whether 
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Roundup cause cancer. These documents don’t identify any carcinogenicity testing.  To the extent 

these documents are being offered for the truth of any scientific findings, they should be offered 

through experts so that Plaintiff has an opportunity cross examine the experts as to the reliability of 

the documents.  The validity of any scientific analysis in these documents would beyond the ken of a 

lay juror and should come in only through expert testimony. 

Document 4-5 and Documents 1-2 of Monsanto’s Renewed Request for Judicial Notice: 

These documents are draft assessments that has not been finalized and therefore cannot be 

official acts of a government agency.  Furthermore, the EPA reports simply are not trustworthy.  The 

authors of these reports are currently under investigation by the EPA’s Office of Inspector General into 

whether an “EPA employee may have colluded with Monsanto to conduct a biased review of 

glyphosate.”1  In December of 2016 a Scientific Advisory Panel (“SAP”) was convened to evaluate the 

OPP’s draft assessment of glyphosate. Exhibit 1083.  The SAP “serves as the primary scientific peer 

review mechanism of the Environmental Protection Agency (EPA), Office of Pesticide Programs 

(OPP)”.   Id. at p. 3. The Panel unanimously concluded that “the EPA evaluation does not appear to 

follow the EPA (2005) Cancer Guidelines.”  Id. at 18.  SAP’s critique is consistent with senior EPA 

officials’ concerns about the OPP’s assessment raised in a May 2016 email which stated “we're trying 

to understand how the glyphosate assessment was even in que for posting as we decided last fall that 

the assessment was not consistent with the Agency's guidelines and we would convene a new group to 

re-evaluate. The released assessment categorized glyphosate as not likely to be carcinogenic.” Exhibit 

404. 

Documents 6-9: 

These documents are hearsay and Monsanto is seeking judicial notice of these documents for 

the truth of the matter asserted.  Monsanto offers no hearsay exception for these documents and does 

not explain how it would use these documents except for the truth of the matter asserted.  These 

documents are also duplicative and would confuse the jury by suggesting that the EPA has repeatedly 

                                                 
1 https://www.documentcloud.org/documents/3853786-EPA-OIG-Letter-to-Ted-

Lieu.html  

https://www.documentcloud.org/documents/3853786-EPA-OIG-Letter-to-Ted-Lieu.html
https://www.documentcloud.org/documents/3853786-EPA-OIG-Letter-to-Ted-Lieu.html
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reviewed the cancer data on glyphosate.  The EPA does not conduct any new cancer assessments 

when setting these tolerances.  To the extent these documents are being offered for the truth of any 

scientific findings, they should be offered through experts so that Plaintiff has an opportunity cross 

examine the experts as to the reliability of the documents.  The validity of any scientific analysis in 

these documents would beyond the ken of a lay juror and should come in only through expert 

testimony.   

Documents 9-16: 

As explained above, these documents are all foreign regulatory documents that are not subject 

to judicial notice.  Not one of those documents constitute a law of a foreign government. These 

documents are hearsay and Monsanto is seeking judicial notice of these documents for the truth of the 

matter asserted.  Monsanto offers no hearsay exception for these documents and does not explain 

how it would use these documents except for the truth of the matter asserted.  There are also 

questions about the trustworthiness of many of these documents. 

The BFR documents cited by Monsanto are not the independent work of the BFR, rather they 

were largely copy and pasted from a document drafted by Monsanto and other glyphosate 

manufacturers. https://www.greens-efa.eu/files/doc/docs/298ff6ed5d6a686ec799e641082cdb63.pdf. 

Therefore, any conclusions based on the analysis cannot be attributed to the BfR since it did not 

conduct an independent analysis, but rather relied on Monsanto’s opinions about the data.  

Furthermore, the quoted statement applies only to exposure to glyphosate through eating residues of 

glyphosate present in food that had been treated or was near fields treated with glyphosate.  It does 

not apply to the dermal exposure experienced by the Pilliods who actually used a glyphosate 

formulation with other carcinogenic chemicals.  The document does not study glyphosate as it is used 

in the real world by applicators who use it in combination with other chemicals 

 Monsanto cites a document it attributes to the New Zealand EPA.  However, the document 

appears to be submitted to the New Zealand EPA by a single author who does not work for the New 

Zealand EPA.  The Australia document is described as a “draft regulatory position report” on page 8. 

Furthermore, any findings by the AVMPA with respect to glyphosate are currently undergoing a 

“Senate inquiry to investigate the independence of decisions made by the agency was set up last 

https://www.greens-efa.eu/files/doc/docs/298ff6ed5d6a686ec799e641082cdb63.pdf
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month, after a Four Corners report on weed killer giant Monsanto and concerns that glyphosate, 

found in Roundup, caused cancer.” https://www.smh.com.au/politics/federal/apvma-boss-defends-

independence-flags-redundancy-for-25-scientists-20181120-p50h82.html  

 The statement from Health Canada occurred well after the Pilliods stopped using Roundup® 

so the statement could only be used for impermissible hearsay.  The statement does not remotely 

constitute a law of a foreign country, it is simply an agency’s press release responding to valid 

criticism of its flawed analysis.   

 Documents 3-6 of Monsanto’s Renewed Motion for Judicial Notice: 

 As explained above, these documents are all foreign regulatory documents that are not subject 

to judicial notice.  Not one of those documents constitute a law of a foreign government. These 

documents are hearsay and Monsanto is seeking judicial notice of these documents for the truth of the 

matter asserted.  Monsanto offers no hearsay exception for these documents and does not explain 

how it would use these documents except for the truth of the matter asserted.  There are also 

questions about the trustworthiness of many of these documents. 

 These foreign governments are not public entities under the judicial notice statute. While the 

definition of a “public entity” may include foreign governments in some statutes, this is not so with 

respect to the judicial notice statute.  The Comment to Evidence Code Section 200, defining public 

entity pointedly states “[o]ccasionally, ‘public entity’ is used in the Evidence Code with limiting 

language to refer specifically to entities within this State or the United States.  E.g., Evidence Code § 

452(b)”.  Section 452 explicitly limits judicial notice to “[o]fficial acts of the legislative, executive, 

and judicial departments of the United States and of any state of the United States.” (emphasis 

added).   

 The PMRA appeared to evaluate only the active ingredient glyphosate in pure glyphosate 

formulations not utilized by the Pilliods, and therefore did not render conclusions where the 

carcinogenic effects of glyphosate could not be isolated from the Roundup® formulation which also 

contained surfactants.  As noted in the cited document: 

This difference in the evaluation approach used by the IARC and the PMRA is an 
important distinction because some studies, mostly in vitro, with glyphosate 
formulated products suggest that certain formulations are genotoxic, while studies 

https://www.smh.com.au/politics/federal/apvma-boss-defends-independence-flags-redundancy-for-25-scientists-20181120-p50h82.html
https://www.smh.com.au/politics/federal/apvma-boss-defends-independence-flags-redundancy-for-25-scientists-20181120-p50h82.html
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examining the active substance alone do not show this effect. This may indicate that 
genotoxicity observed in these studies is related to other constituents in the 
formulated product rather than glyphosate acid. 

 

Page 19. The PMRA further noted that in the epidemiology studies “the contribution of toxicity from 

formulants could not be assessed.”  Page 22.  The PMRA’s assessment was contingent on the 

imposition of further restrictions on the use of glyphosate in order to protect human health.  Finally, 

the PMRA’s assessment was “based on a baseline level of PPE (long pants, long sleeved shirts and 

chemical-resistant gloves.)”  Page 34. This requirement is not found on the label of U.S. glyphosate-

based formulations used by the Pilliods.  Chemical-resistant gloves would greatly reduce the 

exposure to glyphosate.   

 ECHA appeared to evaluate only the active ingredient glyphosate in pure glyphosate 

formulations not utilized by the Pilliods and therefore did not reach conclusions where the 

carcinogenic effects of glyphosate could not be isolated from the Roundup formulation which also 

contained surfactants.  For example, “The DS also concluded that epidemiological studies are of 

limited value for detecting the carcinogenic potential of an active substance in plant protection 

products “since humans are never exposed to a single compound alone” and the results of the studies 

are associated with different formulations containing glyphosate or mixtures of different active 

substances.”  Id. at 31.  Nevertheless the “available epidemiological case-control studies, reviews, re-

analyses and meta-analyses show weak statistically significant associations between exposure to 

glyphosate based herbicide and findings of cancer, especially NHL. This indicates a potential concern 

for human health” Id. at 50.  ECHA also concluded that “there is an issue with potential toxicity 

related to glyphosate based herbicide co-formulants. Some evidence for genotoxicity was suggested 

in two published studies (described below) which investigated populations believed to be exposed to 

glyphosate based formulations.” Id. at 23.  Despite these concerns about the formulated product, 

ECHA was not allowed to assess the formulated product. 

The EFSA document was based on the BfR document cited by Monsanto which was not the 

independent work of the BFR, rather it was largely copy and pasted from a document drafted by 

Monsanto and other glyphosate manufacturers. https://www.greens-

https://www.greens-efa.eu/files/doc/docs/298ff6ed5d6a686ec799e641082cdb63.pdf
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efa.eu/files/doc/docs/298ff6ed5d6a686ec799e641082cdb63.pdf.  Therefore, any conclusions based 

on the analysis cannot be attributed to EFSA since it did not conduct an independent analysis, but 

rather relied on Monsanto’s opinions about the data.  EFSA only evaluates exposure to glyphosate 

through eating residues of glyphosate present in food that had been treated or was near fields treated 

with glyphosate.  See EFSA Rpt at 1.  It does not apply to the dermal exposure experienced by the 

Pilliods who actually used a glyphosate formulation with other carcinogenic chemicals.  The 

document does not study glyphosate as it is used in the real world by applicators who use it in 

combination with other chemicals.  EFSA recognized that IARC conducted a more complete review 

of the evidence because “IARC did not only assess glyphosate but also glyphosate-based 

formulations, while the  “EU peer review  is focused on the  pure  active  substance; the  peer review 

recognized that the issue  of  toxicity of the formulations should be considered further as some 

published  genotoxicity studies (not  according to  GLP  or  to  OECD  guidelines)  on  formulations  

presented  positive  results  in  vitro and in vivo. In particular, it was considered that the genotoxic 

potential of formulations should be addressed; furthermore  EFSA  noted  that  other  endpoints  

should  be  clarified,  such  as  long-term  toxicity  and carcinogenicity,    reproductive/developmental    

toxicity    and    endocrine    disrupting    potential  of formulations.” Id. at 11.  

Furthermore, any findings by the AVMPA with respect to glyphosate are currently 

undergoing a “Senate inquiry to investigate the independence of decisions made by the agency was 

set up last month, after a Four Corners report on weed killer giant Monsanto and concerns that 

glyphosate, found in Roundup, caused cancer[,]”, and cannot be considered trustworthy.2   

CONCLUSION 

 For the aforementioned reasons, Monsanto’s Request for Judicial Notice should be denied in 

its entirety. 

/// 

/// 

                                                 
2 Available at: https://www.smh.com.au/politics/federal/apvma-boss-defends-independence-flags-

redundancy-for-25-scientists-20181120-p50h82.html. 

https://www.greens-efa.eu/files/doc/docs/298ff6ed5d6a686ec799e641082cdb63.pdf
https://www.smh.com.au/politics/federal/apvma-boss-defends-independence-flags-redundancy-for-25-scientists-20181120-p50h82.html
https://www.smh.com.au/politics/federal/apvma-boss-defends-independence-flags-redundancy-for-25-scientists-20181120-p50h82.html
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