
 

 

IN THE CIRCUIT COURT OF THE EIGHTH JUDICIAL CIRCUIT 

ALACHUA COUNTY, FLORIDA 

CIVIL ACTION 

 

US RIGHT TO KNOW, 

 

 Plaintiff, 

 

v. CASE NO: 01-2017-CA-2426 

 

THE UNIVERSITY OF FLORIDA 

BOARD OF TRUSTEES,  

 

 Defendant. 

 

and 

 

DREW KERSHEN,  

 

 Intervener. 

___________________________________/ 

 

 

PLAINTIFF’S OPPOSITION TO 

INTERVENER’S MOTION FOR SUMMARY JUDGMENT  

 

 Plaintiff, US Right to Know, by and through undersigned counsel, respectfully submits 

this opposition to Intervener Kershen’s Motion for Summary Judgment.  The Intervener’s motion 

must be denied because: (1) Kershen is not authorized to seek summary judgment in this action; 

(2) Summary judgment is not available in this public record proceeding; (3) Kershen has not 

satisfied his initial burden of demonstrating the non-existence of a genuine issue of material fact; 

and (4) There is a genuine issue of disputed fact. 

1. Kershen in not authorized to seek summary judgment in this action. 

a. Plaintiff makes no claim against Kershen. 

Pursuant to Florida Rule of Civil Procedure 1.510(b), the only parties authorized to move 

for summary judgment are (1) a claimant; or (2) a “defending party,” identified as “[a] party 
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against whom a claim . . . is asserted or a declaratory judgment is sought.”  Plaintiff makes no 

claim against Kershen.  Plaintiff brought this action to enforce Florida’s public record laws 

against the Defendant University of Florida, a public agency.  Kershen sought to intervene to 

express his interest in protecting the records from disclosure.  Plaintiff does not contend that 

Kershen, a private individual from out-of-state, is subject to the public records law.  Because 

Kershen is not a “party against whom a claim . . . is asserted or a declaratory judgment is 

sought,” he lacks authority to bring a Motion for Summary Judgment and it must be denied.  

b. Kershen is an intervener. 

Additionally, Kershen is an intervener who must take the case as he finds it.  

“[I]ntervention shall be in subordination to, and in recognition of, the propriety of the main 

proceeding, unless otherwise ordered by the court in its discretion.”  Fla. R. Civ. P. 1.230.  “[A]n 

intervener is bound by the record made at the time he intervenes and must take the suit as he 

finds it.  He cannot contest the plaintiff’s claim against the defendant . . . [or] challenge 

sufficiency of the pleadings or the propriety of the procedure . . . .”  Krouse v. Palmer, 179 So. 

762, 763 (Fla. 1938).   

Plaintiff filed this action on July 11, 2017.  The Court promptly issued an Order to Show 

Cause Why Complaint for Writ of Mandamus Should Not Be Granted, on July 13, 2017.  The 

order stated “[a]n expedited hearing is hereby ordered pursuant to § 119.11, Fla. Stat.  The date, 

time, expected duration and location of the hearing will be set in a separate order.”  Accordingly, 

the main proceeding is to be decided by evidentiary hearing conducted pursuant to Section 

119.11.  Kershen’s intervention, granted on August 16, 2017, cannot change this, as his role as 

intervener is subordinate to the main action. 
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The University of Florida has not moved for summary judgment.  As an intervener, 

Kershen cannot challenge the Plaintiff’s claim against the main defendant, yet that is exactly 

what he seeks to do.  Accordingly, Kershen’s summary judgment motion must be denied. 

2. It would be error to dispose of this case without the hearing provided by Section 

119.11, Fla. Stat. 

 

Florida public records law provides a statutory entitlement to a hearing.  § 119.11, Fla. 

Stat.  It is well settled that if the petition for public records and the answer raise disputed factual 

issues, the trial court must hold an evidentiary hearing pursuant to this section to resolve the 

disputed issues of fact.  E.g., Holley v. Bradford County Sheriff’s Dept., 171 So. 3d 805 (Fla. 1st 

DCA 2015); Clay County Educ. Ass’n v. Clay County Sch. Bd., 144 So. 3d 708, 709 (Fla. 1st 

DCA 2014).  The purpose of this hearing is to “resolve any dispute as to whether there are public 

records responsive to the request and whether an exemption from disclosure applies in whole or 

in part to the requested records.”  Kline v. Univ. of Fla., 200 So. 3d 271 (Fla. 1st DCA 2016).  It 

is error to rule on the petition without the benefit of a hearing.  Id. at 271 (reversing trial court’s 

denial of petition based upon court’s in camera review of documents produced by defendant).  

“Absent waiver, an order issued without the statutorily-required hearing is premature.”  Id. at 

272.   

Plaintiff has not waived its right to the evidentiary hearing that has been set in this case 

since July 13, 2017.  Accordingly, for this additional reason, summary judgment is not 

appropriate in this proceeding and Kershen’s motion must be denied. 

3. The Intervener has failed to satisfy his initial burden of demonstrating the non-

existence of a genuine issue of material fact. 

 

Even if the Court were to consider the Intervener’s Motion for Summary Judgment, it 

would find the motion falls far short of meeting the movant’s burden.  “The burden of proving 
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the absence of a genuine issue of material fact is upon the moving party.  Until it is determined 

that the movant has successfully met this burden, the opposing party is under no obligation to 

show that issues do remain to be tried.”  Holl v. Talcott, 191 So. 2d 40, 43 (Fla. 1966).  The 

movant must “conclusively” prove the absence of a genuine issue of material fact, and the 

movant’s proof must be “such as to overcome all reasonable inferences which may be drawn in 

favor of the opposing party.”  Id. 

In support of his motion, the Intervener provided two “Verifications,” one of the factual 

allegations in his “Response to Complaint for Writ of Mandamus” and the second of the factual 

allegations in his Motion for Summary Judgment.  Notably absent from these verifications is the 

assertion that they are “made on personal knowledge;” nor do they “show affirmatively that the 

affiant is competent to testify to the matters stated therein” as required by Florida Rule of Civil 

Procedure 1.510(e).
1
  These omissions are fatal to Kershen’s Motion for Summary Judgment.  

Florida Dep’t of Financial Servs. v. Associated Indus. Ins. Co., 868 So. 2d 600, 602 (Fla. 1st 

DCA 2004) (trial court erred in granting summary judgment based upon affidavit not based upon 

affiant’s personal knowledge).  Indeed, Kershen puts forth no facts from which it could be 

determined that as a former professor at the University of Oklahoma, he has personal knowledge 

of the official business activities of University of Florida Professor Kevin Folta.  

                                                 
1
 Moreover, Kershen’s verifications do not even address the operative pleadings in the 

case.  After filing his initial “Response to Petition for Writ of Mandamus” (“Response”) on 

August 28, 2017, Kershen filed an “Amended Response to Petition for Writ of Mandamus” on 

September 1, 2017, which presumably was intended to replace his initial response.  Kershen did 

not verify the contents of his amended response.  Additionally, Plaintiff filed a Supplemental 

Complaint for Writ of Mandamus on October 13, 2017, alleging that the University of Florida 

failed to comply with a public record request for a broader time period than that alleged in the 

initial complaint.  Kershen responded to the Supplemental Complaint on November 13, 2017, but 

did not verify the contents of this response in support of his summary judgment motion.  

Therefore, Kershen submitted no evidence in support of summary judgment as to Plaintiff’s 

Supplemental Complaint. 
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Furthermore, some of Kershen’s “verified” allegations are susceptible of a reasonable 

inference that Professor Folta’s email communications with the AgBioChatter discussion group 

related to his work for the University of Florida.  For example, Kershen states that the discussion 

group includes “[i]ndividuals who share similar interests in the field of agricultural 

biotechnology” and that it was formed to afford its members a forum to “share scientific ideas 

and thoughts in the field of agricultural biotechnology.”  (Response 2, 3; Motion 1-2).  Kershen 

further alleges, “[f]rom a review of Dr. Folta’s credentials it is obvious that he has some interest 

in the AgBioChatter list-serve.”  (Response 4).  And although Kershen repeatedly contends that 

the communications within the AgBioChatter group were of a personal nature, the guidelines 

provided by Kershen instruct that “[a]ll personal conversations are to be off the group.”  (Motion 

Ex. A).  From these statements, it is reasonable to infer that the email discussions between 

Professor Folta and the AgBioChatter group consist of communications pertaining to the 

participants’ scientific ideas in the area of agricultural biotechnology, the very area in which 

Professor Folta is employed by the University of Florida. 

In light of the foregoing, Kershen falls woefully short of meeting his obligation to submit 

evidence based upon his personal knowledge to prove conclusively the absence of a genuine 

issue of material fact.  Accordingly, the burden is not shifted to Plaintiff and the summary 

judgment motion must be denied on its face.
2
 

4. There is a genuine issue of material fact. 

Although Plaintiff respectfully submits that it has no obligation to demonstrate that issues 

remain to be tried, it has done so.  Plaintiff submits the Declaration of Gary Ruskin (Exhibit A to 

                                                 
2
 The Court need not consider the Intervener’s contention that “the importance of academic 

freedom and privacy substantially outweigh the production of the emails” (Motion 6), as this 

bold contention has no support in Florida law and the Intervener cites no factual or applicable 

legal authority. 



6 

this motion), which contains an email obtained from the University of Florida showing an 

exchange between Professor Folta and members of the AgBioChatter group.  It appears from this 

email exchange that Professor Folta offered to conduct a study at the University of Florida in 

response to claims made by an anti-GMO advocate.  Professor Folta states “I’m going to try to 

get donated kits for glutathione measurements and do it all with HS and undergrad students here 

at UF.”   

Viewed in the light most favorable to Plaintiff, this email suggests that Professor Folta 

engaged in discussions with the AgBioChatter group about activities he intended to conduct 

using University of Florida students.  This rebuts the Intervener’s  contention that the 

discussions on the AgBioChatter group never pertained to Professor Folta’s work at the 

University of Florida.  This is sufficient to create a genuine issue of material fact. 

Conclusion 

The Intervener’s Motion for Summary Judgment must be denied because the Intervener is 

not authorized to seek summary judgment in this action; summary judgment is not available in 

this public record proceeding; the Intervener has failed to demonstrate the non-existence of a 

genuine issue of material fact; and in the alternative, Plaintiff has demonstrated that there is a 

genuine issue of material fact. 

  



7 

WHEREFORE, Plaintiff respectfully requests that this Court enter an order DENYING 

Kershen’s Motion for Summary Judgment and granting such further relief as the Court deems 

appropriate. 

/s/Lynn C. Hearn    

LYNN C. HEARN 

Florida Bar No.: 0123633 

Email: lhearn@meyerbrookslaw.com 

RONALD G. MEYER 

Florida Bar No.: 0148248 

Email: rmeyer@meyerbrookslaw.com 

MEYER, BROOKS, DEMMA AND BLOHM, P.A. 

131 North Gadsden Street (32301) 

Post Office Box 1547   

Tallahassee, Florida  32302-1547 

(850) 878-5212 

(850) 656-6750 – Facsimile 

 

and 

 

JOSEPH E. SANDLER 

Email: sandler@sandlerreiff.com 

District of Columbia Bar No. 255919 

Pro Hac Vice No. 1001306 

SANDLER, REIFF, LAMB, ROSENSTEIN & 

BIRKENSTOCK PC 

1025 Vermont Ave., N.W.  Suite 300 

Washington, D.C. 20005 

(202) 479 -1111 

(202) 479-1115 – Facsimile 

 

Attorneys for Plaintiff US Right to Know 
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CERTIFICATE OF SERVICE 

 

Pursuant to Rules 2.516(b)(1) and (f) of the Florida Rules of Judicial Administration, I 

certify that the foregoing document has been furnished to the following individuals by email via 

the Florida Courts e-filing Portal this 16th day of January, 2018, to: 

John A. DeVault, III 

Primary E-mail: jad@bedellfirm.com 

Secondary E-mail: mam@bedellfirm.com 

Courtney A. Williams 

Primary E-mail: caw@bedellfirm.com 

Secondary E-mail: mam@bedellfirm.com 

Bedell, Dittmar, Devault, Pillans & Coxe 

 Professional Association 

The Bedell Building 

101 East Adams Street 

Jacksonville, Florida 32202 

 

Attorneys for Defendant The University of 

Florida Board of Trustees 

Cindy A. Laquidara 

Primary email: cindy.laquidara@akerman.com 

Secondary email: kim.crenier@akerman.com 

Allison M. Stocker 

Primary email: allison.stocker@akerman.com 

Secondary email: maggie.hearon@akerman.com 

Akerman LLP 

50 North Laura Street, Suite 3100 

Jacksonville, Florida 32202 

 

and 

 

Elizabeth M. Hernandez 

Three Brickell City Centre 

98 Southeast Seventh Street, Suite 1100 

Miami, FL 33131 

Email: elizabeth.hernandez@akerman.com 

Secondary Email: merari.motorola@akerman.com 

 

Attorneys for Intervener Drew Kershen 

 

/s/Lynn C. Hearn    

Lynn C. Hearn 

 

mailto:elizabeth.hernandez@akerman.com


 

 

IN THE CIRCUIT COURT OF THE EIGHTH JUDICIAL CIRCUIT 

ALACHUA COUNTY, FLORIDA 

CIVIL ACTION 

 

US RIGHT TO KNOW, 

 

 Plaintiff, 

 

v. CASE NO: 01-2017-CA-2426 

 

THE UNIVERSITY OF FLORIDA 

BOARD OF TRUSTEES,  

 

 Defendant. 

 

and 

 

DREW KERSHEN,  

 

 Intervener. 

___________________________________/ 

 

DECLARATION BY GARY RUSKIN 

 

1. My name is Gary Ruskin.  I am over the age of 18 and have personal knowledge 

of the facts set forth in this declaration. 

2. I am the co-director of U.S. Right to Know, a California nonprofit corporation 

working for transparency and accountability in the nation’s food system. 

3. On September 3, 2015, I made a public record request to the University Florida 

for all emails between University of Florida Professor Kevin Folta and 

AgBioChatter@yahoogroups.com from July 1, 2012 to the date of the request. 

4. On March 7, 2016, I received 24 pages of documents in response to my request.  

Among the pages provided to me by the University is a three-page email chain dated July 27, 

2015, with the subject line: “Chatter: Re: Event: GMO Free News hosts Shiva Ayyadurai and 

Exhibit A












